	Alternatives to Guardianship 
in Texas
Every Texan, not just seniors, should consider alternatives to guardianship.

Guardianship is an extreme measure. In guardianship, the court transfers some or all of the health care and business decision making authority of an incompetent or mentally disabled person to the guardian. The court decides what is in the best interest of the incapacitated person, and will not appoint a person as guardian the court does not find responsible or qualified.
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Information Not Legal Advice 
This pamphlet is for information only and is not a substitute for the advice of an attorney.


This is true even if the person seeking guardianship is a family member. 

For you and those you care about, guardianship can be avoided by planning ahead. 

There are alternatives to guardianship. You can complete certain legal documents now that will take effect only if you become incapacitated. As long as you understand what you are giving up, you can transfer your decision making authority to the person you choose. 

This booklet talks about easier alternatives, including: 

· Durable Power of Attorney – a legal document that lets you appoint an adult you trust to make financial decisions for you. The person you appoint can pay your bills, hire in-home help, and file taxes for you, even if you can no longer make decisions for yourself.

· Naming a Guardian Before You Need One – a legal document that lets you say who you want to be your guardian, before you need one, and lets you expressly disqualify anybody you don’t want.

· Adult Guardianships – information about guardianships for adults who need a guardian because of a physical or mental disability.

· Help and Information – a list of resources if you need more help and information.

The Legal Hotline for Texans also has publications on related topics:
· Directive to Physicians – A legal document that is sometimes called a “living will.” It lets you say what type of health care you want if you become gravely ill, and who you want to make decisions for you.

· Do Not Resuscitate – Your doctor can give you this form. This form, called DNR, tells medical staff not to resuscitate you, even if you are not in the hospital. 

· Medical Power of Attorney – A legal document that lets someone make decisions for you if you cannot do so yourself. It is different than a Directive to Physicians because it puts someone you trust, not the doctors, in charge of making most decisions for you.

· Representative Payee – If you have a disability, many federal agencies, including the Social Security Administration and the Department of Veterans Affairs, can authorize a person or institution to receive a check on your behalf. This means a relative, friend, volunteer, social service agency, or nursing home can receive your monthly check and use it to pay for your needs.
Durable Power of Attorney 

What is a Durable Power of Attorney (DPOA)?

The DPOA is a legal document that lets you appoint an adult who you trust to make decisions and do business for you. You are the “principal,” and the person you appoint to help you is the ”agent” or “attorney-in-fact.” 

It is called “durable” because the attorney-in-fact will still have power after you can no longer make decisions for yourself. And, if you like, you can say that your DPOA will only take effect when and if you become unable to make your own decisions.

What can my attorney-in-fact do for me?

You decide what powers your attorney-in-fact will have. If you authorize it, your attorney-in-fact can: 

· Transfer property. 

· Do your banking.

· Make investments with your money.

· Handle your taxes.

Are there any limits on what my attorney-in-fact can do?

Yes. Your attorney-in-fact cannot: 
· Tell you what to do.

· Do any business for you that you have not agreed to in the DPOA.

How do I choose an attorney-in-fact?

Choose someone you trust. Your spouse or adult child may be a good choice. Make sure the person you pick is honest, mature, and physically able to do the job.

Do I need a lawyer to get a Durable Power of Attorney?

No, but you should have a lawyer help you with your DPOA because the powers granted by it are broad and sweeping. You must make some important decisions, and the form can be complicated. A good DPOA is well-written, and it says exactly what powers the attorney-in-fact has. A lawyer will help you put what you want and need in your DPOA. 


If you cannot afford a lawyer, the Legal Hotline for Texans may be able to refer you to a lawyer who will charge a lower fee.

How do I get a DPOA?

Texas Probate Code Section 490, accessible on the internet, has a statutory general DPOA form. The form has a checklist so you can indicate what general powers your attorney-in-fact has.  Specific instructions may be added.  You may choose to have the DPOA become effective upon execution or “spring” into effect upon your becoming disabled.  Do not sign the form until you are in front of a Notary Public. 

What should I do with my signed, notarized DPOA? 

Keep the original, and give a copy to your attorney-in-fact. You may also need to file the DPOA in the counties where you do business or own real estate. This is to protect you and to say what kinds of business the attorney-in-fact can do for you.

Can I change my DPOA?

Yes. You can change or cancel your DPOA at any time if you are competent. You must:

· Notify your attorney-in-fact, preferably in writing, by certified mail. 

· Notify anyone your attorney-in-fact has done business with for you like banks, real estate agents, or landlords, preferably in writing. 

Do I need a DPOA if I already have a Directive to Physicians and a Medical Power of Attorney?

Yes, if you want to avoid guardianship of the estate.  These three documents let you take care of all your health and business affairs even if you are not able to make your own decisions. Together, they can make it so that you will not need a guardianship in the future.

Where can I learn more about Texas laws on Durable Power of Attorney?

Search for these legal texts on the Internet: Texas Probate Code, § 481 to 506.

Naming a Guardian Before You Need One 

Sometimes you can use all the alternatives described here but still need a guardian. This could happen if your agent dies, is disqualified, or does not agree to serve. 

The law allows you to choose a guardian ahead of time. Then, if you ever need one, you will 
be ready.

How do I name a guardian ahead of time?

First of all, you must be an adult and you must be competent. Then, you must make a written statement saying who you want to be your guardian. Also say who you want to be your guardian if the first person you choose cannot do it. (Your second choice is called the “Alternate.”) Your statement is called a Designation of Guardian in Advance of Need.
Your statement must be signed in front of a Notary and:   
· Witnessed by 2 people over age 14 who are not named as your guardian or alternate, or
· Wholly In your handwriting.
Can I say who I do not want for a guardian?

Yes. You can say if there is someone you do not want as your guardian. 

Do I need a lawyer?

It is a good idea to have a lawyer help you with your Designation. The document is quick to prepare and should be inexpensive. Or you can ask a counselor from the Area Agency on Aging. They can help you for free. Call: (800) 252-9240
What happens if I need a guardian later?

If something happens to you that makes you need a guardian, the person you named as guardian must file your Designation of Guardian in Advance of Need in court. The judge must appoint that person unless it is not in your best interest or the person is not qualified. 

What if I name my spouse and we get divorced?

If you get divorced, your spouse is no longer designated to be your guardian. If you did not name an alternate, the court will decide who may be your guardian. 

Where can I get more information or help?

Texas Department on Aging: (800) 252-9240
Texas Law Help has useful information on many areas of the law. Go to www.texaslawhelp.org. 
Legal Hotline for Texans: (800) 622-2520 or (512) 477-3950 

Call our attorney-staffed legal hotline. Advice is free for Texans 60 and over or for anyone eligible 
for Medicare.
Adult Guardianships

Some adults need special help because of a physical or mental disability. They may have Alzheimer’s or another problem that prevents them from taking care of themselves or their finances. They may need an adult guardianship. 

Who needs a guardian?

Most people who need help with their personal care or finances are elders with major mental or physical disabilities. But, not all adults with these problems need guardianship. To learn about other options that are easier and less expensive, read pages 2-9 of this booklet.

What is guardianship?

Guardianship is when a court appoints a person or organization to be legally responsible for someone who cannot manage alone. The person or organization is the guardian; the person cared for is the ward. There are two kinds of guardianship: guardian of the person and guardian of the estate. 

A guardian of the person must make sure the ward has adequate food, clothing, shelter, and medical and dental care. The guardian also has the right and responsibility to:

· See the ward’s medical records,

· Discuss the ward’s needs with professionals,

· Make decisions about his or her care, and arrange for services,

· Find appropriate housing, and

· Decide if it is safe for the ward to drive.

A guardian of the estate manages the finances of a ward who cannot do it on his/her own or may be easily taken advantage of. The guardian must:

· Inventory the ward’s assets,

· Collect the ward’s income and handle income taxes,

· Prepare a budget, pay bills, and keep financial records, and

· File financial accountings with the court.


Who can be a guardian?

The law gives preference to certain people, starting with: 

· The person the ward wants,

· A spouse,

· A close relative, like an adult child, parent, or a brother or sister.

Are there professional guardians?

Yes. The court can appoint a professional person or organization that will be guardian for a fee. You can get a list of professional guardians at the Texas Health and Human Services Commission website: www.hhsc.state.tx.us/si/gat/ppg_byCnty.html
How do I ask the court for a guardianship?

You need to fill out and file court forms. There will also be an investigation and a court hearing. To learn more, contact: 

· Legal Hotline for Texans: (800) 622-2520
· Department of Aging and Disability Services: (800) 252-9240
Should I talk to a lawyer?

Yes, especially if:

· The situation is complex,

· The ward or other people are against the guardianship,

· The ward has a lawyer, or
· You need a guardianship right away to prevent physical or financial harm to the person.

How do I find a lawyer?

Look for a lawyer who specializes in probate law or elder law. 

For help finding a lawyer, contact:

· The Lawyer Referral Service of the State Bar of Texas. They may be able to refer you to a lawyer who can provide services for free or at a reduced cost. Call: 1-800-252-9690
· The National Academy of Elder Law Attorneys (NAELA). They give advice about finding lawyers with experience in legal matters affecting older people. Visit their website: www.naela.org

For help and more information, you may contact:

Legal Hotline for Texans

815 Brazos, Suite 1100

Austin, Texas 78701

www.tlsc.org

Toll-free:
(800) 622-2520
TDD (877) 526-9953

In Travis County:
(512) 477-3950
TDD (512) 381-1179

Call us. It’s free for Texans aged 60 older, and for anyone eligible for Medicare.

Texas Medical Association

401 West 15th Street

Austin, Texas 78701

If you are not low income, you can order The Medical Power of Attorney and Directive to Physicians forms from the Texas Medical Association. Send a self-addressed stamped envelope to the address above.

Social Security Administration

(800) 234-5772

(800) 234-5SSA
www.ssa.gov

Contact the Social Security Administration to get the form you need to ask for a Representative Payee (Form SSA-11-BK). 


Department of Aging and 
Disability Services

701 West 51st Street

MC–W3521

Austin, Texas 78751 

www.dads.state.tx.us

Toll-free:
(800) 252-9240
In Austin:
(512) 438-3200

The Texas Department of Aging and Disability Services can help you with your particular situation. Ask to speak to a Benefits Counselor at your local Area Agency on Aging.

American Bar Association

www.abanet.org/aging

You can download helpful publications from this website, including “Consumer’s Tool Kit for Health Care Advance Planning” 

American Association of Retired Persons, AARP

www.aarp.org

You can download helpful publications on many topics that affect older Americans. 







