	Probate Procedures
When someone dies, there are legal procedures for handling the dead person’s estate. These are called probate procedures. This pamphlet explains probate procedures and can help you:

· Decide how to own your property to make it easier for your heirs and beneficiaries, 

· Know how to transfer property when someone dies, and

· Recognize situations in which you need help from a lawyer.
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	Information Not Legal Advice 
This pamphlet is for information only and is not a substitute for the advice of an attorney.
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Do I have to go to court to transfer property?

Not always. Some property can be transferred right away – without going to court, including: 

· Community property with right of survivorship

· Joint tenancy with right of survivorship

· Payable on death accounts

· Life estates

· Life insurance payable to named beneficiaries

· Annuities with a survivor's benefit

· Property in a trust

The kind of property listed above is called non-probateable. That means you can usually transfer the property by showing the death certificate and filling out any forms the agency or company may require. You do not need a lawyer to do this.

What if someone (not my spouse) dies without a will?

When someone dies without a will, you must follow Texas laws about who can inherit property. If there is not much property, the family members can file a notarized, sworn statement called an Affidavit of Heirship. This document says who the heirs are. 

Caution! Tax assessor offices may have Affidavits of Heirship forms on hand, and will often accept them to transfer motor vehicles. But an Affidavit of Heirship is not considered valid until it has been on record for five years. For this reason, title companies, insurance companies and banks usually will not honor them. That means you would probably have difficulties selling property until five years after the date of the Affidavit.

What if my spouse dies without a will?

If your spouse has no living children or other direct descendents you automatically inherit your spouse’s half of the community property. You have to go to court to transfer your spouse’s probate property to your name including title to real estate.  You can usually transfer non-probate property by showing the death certificate and filling out a form.

You (or someone you appoint to represent you) will be responsible for paying any community debts and keeping records of your payments. 

If any of the community property is in your spouse’s name only, you may have to ask the court to clear the title. The court may have a hearing or ask you to make a declaration. 

If your spouse has children or grandchildren who are not related to you, those children or grandchildren would inherit your spouse’s share of the community property. They will also inherit  2/3rds of your spouse’s separate personal property and a life estate in 2/3rds plus the future interest in any separate real estate. 

How do I collect my spouse’s last paycheck?

If your spouse died without a will, you can file a notarized, sworn statement called an Affidavit of Heirship. Your spouse’s employer may need to see a copy of your filed Affidavit before giving you the last paycheck. 

What if there is no will, but there is not much property to distribute?

If you meet these requirements, you may be able to use a Small Estates Affidavit:
· There must not be a will, 

· There is no real property except for the primary home, 

· The value of the decedent’s property is less then $50,000 (do not count the primary home),
· No one has asked the court to appoint a personal representative, and 

· 30 days have passed since the death of the decedent. 

What do I have to say in the Affidavit?

Your Small Estates Affidavit must list all:

· Assets and liabilities of the estate (see exceptions below), 
· Names of all heirs and beneficiaries, and

· All relevant facts of family history, such as  marriages, divorces, children, etc. 
Important! Your Small Estates Affidavit must be also be signed by 2 competent adults who will not receive anything from the estate. To be valid, you must file it in court and ask for a court order.

Do I need a lawyer to prepare a Small Estates Affidavit?
No, but it is recommended especially if title to real estate will be transferred by the Affidavit. You can ask a lawyer to prepare your Small Estates Affidavit and file it at court. 
If the judge approves the Small Estates Affidavit, how do I transfer the property to my name?

Get a certified copy of the judge’s order from the court clerk. You can use the judge’s order to:

· Collect money owed to the estate, and

· Transfer property from the estate to your name.

If you are using the Small Estates Affidavit to transfer title of the primary home, you must have the Affidavit and Order approving it recorded in the deed records in the county(s) where the property is located. 

What if the person left a will?

If there is a will, the person who has the will must take it to Probate Court. This is usually done with the assistance of an attorney.  The court will decide if the will is valid. This is sometimes called “admitting the will to probate” or “proving up the will.” 

Exception: If there is a will, but it is not filed with Probate Court within 4 years of the death, the will is no longer valid. Instead, Texas laws about who can inherit property would apply. For these situations, it’s best to get help from a lawyer.

If the court says the will is valid, what happens next?

If the Court decides the will is valid, the court usually:

· Approves the Executor (the person named in the will to be in charge of carrying out the instructions in the will), and 

· Issues Letters Testamentary. 

Once the Executor has the Letters Testamentary, s/he can begin administration of the estate, usually with the assistance of an attorney.  In most cases, the Executor must do the following:

· File an inventory of the estate, 

· Notify creditors, 

· Pay debts and taxes, 

· Distribute the property of the estate, and 

· Present a final accounting to the court.

Who will be the Executor?

The Executor generally is named in the will by the Testator.  In Texas, most Executors hire lawyers to assist them with getting the will admitted to probate and administer the estate.  If the court agrees, the Executor will be allowed to handle the decedent’s financial matters independently, without having to get court approval for every transaction. 

However, the Executor must still notify creditors, pay the estate’s debts and taxes, distribute the property of the estate, and file a final accounting with the court.

Can the court appoint an Executor if one was not named in the will?

Yes. Even if the will did not name an Executor, the court can appoint one. Depending on the circumstances, the court may appoint an executor for independent or dependent administration of the decedent’s estate.  If the court requires dependent administration of the estate, the executor would have to get court approval for most transactions.

Does there always have to be an Administrator?
No. In some situations there is no need for an Executor or Administrator. Instead, the court will order Muniment of Title. This happens when:

· There is a valid will, 

· The will is filed within 4 years of the decedent’s death,

· All debts of the estate have been paid, and 

· Only property needs to be transferred.

Exception: Sometimes, when a will is filed 4 years or longer after the decedent’s death, the court may order Muniment of Title. If this happens in your case, talk to a lawyer. 

What happens if the court orders Muniment of Title?
If the court orders Muniment of Title, the heirs and beneficiaries can transfer property as indicated in the will. There will be no Executor or Letters Testamentary. To transfer property, the heirs will probably have to show the Muniment of Title order. But until the transfer is complete, they can treat the property as if the title were in their names. 

The court will not ask for an inventory of the estate. But the heirs and beneficiaries must file an Affidavit within 181 days after the court’s Muniment of Title order. The Affidavit must say which assets have and have not been distributed. If there is more than one heir or beneficiary, they can designate one person to speak for them as their attorney in fact. That person can collect and distribute assets and file the required Affidavit. 

Can we ask the court not to appoint an Administrator?

Yes. If there is no need to administer the estate or to provide a family allowance, you can ask for a court hearing to request a No Administration order. 

At the hearing, the court will look at the value of the estate after subtracting the value of the primary home, expenses of the last illness, funeral charges and other allowable exemptions. (See above.)

If the family allowance (the amount of money that the surviving spouse and the children under 18 need to maintain their current lifestyle) is equal to, or less than, the value of the estate, the court will make a No Administration order. That means that all of the decedent’s property must be transferred directly to the surviving spouse and/or minor children.  

Caution! Anyone with an interest in the estate can ask the court to revoke (cancel) the No Administration order. The deadline to do so is one year after the date of the order. If the property of the estate was not correctly valued, and the court decides that the value of the estate is greater than the family allowance, the court will revoke the No Administration order.

Can the Administrator charge a fee?

Yes. Administrators are allowed to charge the estate for their services, but the fees must be reasonable. Heirs or beneficiaries who believe the fees are not reasonable can ask the court to review the Administrator’s fees. 

Can the Executor charge a fee?

Yes. The Executor can charge the estate a 5% commission only if the court finds that the Executor performed all of his/her duties correctly. The commission is usually based on the gross fair market value of the estate. 

Can the Executor charge additional fees?

Yes. The Executor is also allowed to charge 5% of the cash transactions (receipts and expenses). This does not include any money on hand at the time of the decedent’s death, and cash paid to the heirs.  

Can the Executor be “fired”?

Yes. The court can remove an Executor who does not promptly file an inventory of the estate and a list of all claims due and owing the estate. The court does not have to give notice.

The court can also remove an Executor who does not make a final settlement of the estate within 
3 years after the court appointed the Executor.

How do I know if I have the right to inherit or receive property from an estate?

When someone who owns property in Texas dies without leaving a will, or the distribution of some of the property was not decided in probate court, you can ask the court to have a hearing to decide if you have the legal right to inherit.

Can anyone ask for a court hearing?

No. Only the following people can ask for a hearing:

· An heir or beneficiary of the decedent,

· A qualified personal representative of the decedent, or
· A creditor with a security interest in the decedent’s estate.
How do I ask for a court hearing?

You must file papers in the probate court in the county where the real property is located. If there is no real property, you must file in the county where the personal property is located.

Your court papers must list: 

· The name and date of death of the decedent, 

· All real and personal property belonging to the decedent, 

· The names and addresses of all heirs and their relationship to the decedent, and
· Information about marriage. 

Do I have to tell the other heirs and beneficiaries that I am asking for a hearing?

Yes. The clerk will send notice to all other heirs and beneficiaries listed on your papers.

What happens at the hearing?

The court will consider the evidence, including documents and testimony, and decide:

· Who the heirs are, and 

· What share in the property each heir will get.  

If the property is not transferred according to the judge’s decision, the heirs may file a lawsuit to receive the property that they are entitled to.

If there are many heirs or beneficiaries, they can designate one person to speak for them as their attorney in fact. That person can collect and distribute assets according to the judge’s order. 

How do I change the name on the title of out-of-state property?

If there was a will, a copy of the Letters Testamentary allows you to change the name on the title of real property and financial accounts. But with out-of-state property, the Administrator may have to do this for you.

If my spouse dies, can I be forced to move out of our home?

No. Even if the primary home was your spouse’s separate property, you still have certain rights that allow you to stay in the home.  

If your spouse has children who are not your children, you have the right to stay in the home for as long as you live, and if you want to move, you are entitled to 1/3 of the value of the home.  That means you can get a court order that says:

· You can stay in the home (whether you get remarried or not), and
· Your spouse’s heirs cannot take or sell their share of the home while you live there. 

Caution! Even if the title of the home is not in your name, you must pay all property taxes and mortgage interest. But the person whose name is on the title must pay for homeowner’s insurance and the mortgage.
For more information…
Texas Law Help has useful information on many areas of the law. Go to www.texaslawhelp.org. 
Legal Hotline for Texans: (800) 622-2520 or (512) 477-3950 
Call our attorney-staffed legal hotline. Advice is free for Texans 60 and over or for anyone eligible 
for Medicare.
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